MCMLXIV &4}"’
Y

=,

2
4,
£ UNITED

Administrative Conference of the United States

REPORT OF THE OFFICE OF THE CHAIRMAN

EQuUAL ACCESS TOJUSTICE ACT AWARDS
REPORT TO CONGRESS
FiscAL YEAR 2020

March30, 2021

Matthew Lee Wiener Reeve T. Bull Jeremy Graboyes
Executive Director Resarch Director Principal Deputy
Research Director

Principal Author:
Bobby Ochoa
Attorney Advisor

This report was prepared by the Office of the Chairman of the Administrative Conference of the United States. The views

expressed in this documentdonotisesear i |y refl ect those of the Administrative (

committees.



TABLE OF CONTENTS

EXECUTIVE SUMM AIRY oottt ettt e e e e s e e e e s e e e s b e s senmta e e san e saaneesanes 3

Table 1. Summary of Agencies Reportidgl & Awards (by total amount reported).................... 4.

. BACKGROUND ...t e s eeeee e e e st e e et e s e ab e e s s s s ebeeeaneseaneseen 5.

A.  PURPOSE ANDLEGAL FRAMEWORK .. ..uuittiittittieitetiesimaeesstsssteesaesstsesnessassennssssssnesstsssnessnssssines 5

B. HISTORICAL REPORTING ANDMODEL EAJA RULES ....ucitiiiiiitiieeees it reeee et e e e 7

(O I T = 1N ={ I N o T 9.

I. DATA-COLLECTION PROCESS ..ottt ettt et e s eaemme e e e e e e e e eaaans 10

A.  IDENTIFYING RELEVANT AGENCIES . .cuittiitiittiittietntimeesttteaneetattaneetn st remssssneesnestneesesterans 10

Table 2. Final List of Agencies Included in Data Call.............cccccoivimmern e eee e 13

B. AGENCYOUTREACH AND AGENCY DESIGNEES .....ciiuuuiiittiieteeietieeeeseaneesateeeansesssnsesrmnsasesnnnaes 14

C.  FORMAL REPORTINGPROCESS. ...ttt ettt e et s remnt s s e e et e s b e e s e et e s sasnemtases 15

Table 3. List of Agencies Reporting EAJA Awards (as of March 30, 2021)............ccccccvvemee 16

Table 4. List of Agencies Reporting No EAJA Awards (as of March 30,.2021)...................... 17

D. CONSULTATION WITH THE SMALL BUSINESSADMINISTRATION ...vuuivtirneiiniirneerneisieenssneesneesnernnns 18

E. SUMMARY OF THE INFORMATION COLLECTED AND PUBLISHED ......ccccvvunieeieeiiieeeeeeeneaeieeeeeennnnss 19

. EAJA AWARDS DATA AND RELATED INFORMATION FOR FY 2020 ....ccooeevvvvvnnnnen 22
Reproduced Table 1. Summary of Agencies Reporting EAJA Awards (by total amount rep@8ed)

A. BREAKDOWN OF AWARDS IN COURT CASES ANDADVERSARY ADJUDICATIONS......ccccvvvveneenennnn. 24

Table 5. Breakdown of EAJA Awards by Type Of Case.........ccoeviiiiiiieenieee e 24

B. JUDGMENT FUND AMOUNTSPAID (B1U.S.C.8 1304)....ceeieiiiiirriieeeeiiiieemireeeee e sinreeee e e s e 25

Table 6. List of EAJA Awards Appearing in Judgment Fund Database (by.date).................. 26

C. OVERVIEW OF STATUTES UNDER WHICH PLAINTIFFS FILED SUIT IN COURT CASES.......ccecvvviennees 28
Table 7. Overview dbtatutes Under Which EAJA Plaintiffs Filed Suit in Court Cases (by AgeéScy)

V. DATABASE AND WEBSITE .. oottt e emmt e e e et e st seaa s anene e 31

A. SIMULTANEOUS RELEASE OFDATA AND REPORT INMARCH 202L......covviiiiiiieiiie e 31

B. THEACUSPROJECTPAGE AT WWW.ACUS.GOVIEAJA ....ouniiieee e eeeee e 32

C THE EAJA DATABASE AT HTTPS//EAJAACUS.GOV ...uieeieitee e et eeeeeme e e et e et e e e s e e e sneneseas 33

V. MOVING FORWARD ...eiciiet et e e e e e e eeeee e s ee e e e e e et e e e e e esmmaa e eeeeraes 37

APPENDIX A. THE DINGELL ACT, 8 4201L.....cceiiiiiieeie et e e s eeemmea e e e e e e e e eees 38

APPENDIX B. SBA CONSULTATION CONFIRMATION LETTER  ..cieeiveeieeeeeeeeeeeie 41

CONTACT INFORMATION oottt e e e et e e e e e e eeeee e e et e e e s esb e e e s ee b e e e eeaannnnns 42




Executive Summary

The Equal Access to Justice ABBAJA)aut hori zes the award of

expenses to certain individuals, small businessethied entities who prevail against the federal
government in judicial proceedings aadiversary adjudicatiorisefore federal agencieghen the
governma t 6 s pson®ti substantially justifiedSection 4201 of the John D. Dingell, Jr.
Conservation, Mamgement, and Recreation A®ingell Act),! signed into law in March 2019,
requires th&ffice of the Chairman of th&dministrative Conference of thénited StateACUS)

to establish a publicly available datab@skps://eaja.acus.gp@and prepare an anal report that
accounts, on a fiscglear basis, for all fee awards against the United States BAJéY.

In 2019 the Office of the Chairmaastablisked a reporting system to facilitate the data
collection processworked with many relevantfederal agencies tocolled awards dataand
developed a nepwublicly available, online, and searchable dataloas®CUSS s w donmket e
the requirednformation abat EAJA awardseasily accessible to the publi€he first annual
report, covering Fiscal Year (FYP29,was released on March 31, 202is report covers the
reporting period for FY 2020: October 1, 2019, through September 30, 2020

In FY 2020, federal agencies repodeaying more than$101 million in awards of
attorneyb6s fees aBAdA ot her expenses under

E In total, 16 federalagencieseportedl 559 separate awards totali$d 0142059145,

E Of thel5,5% total awards15,569 were madeén court casesand21 were madeén
adversary adjudicatior(§ were unclassified by the agency)

In total, 47 federad agencie$reportedpaying noEAJA awards duringrY 2020.

Of the58 agenciexontactedthe Office of the Chairmaachieved ®8% compliance
rate.Justoneageny did notreportby March 30, 2021, in responséo the Office of the
Chairma® sequess.

* All totals current as oMarch 30, 2021.

1Pub. L. No. 1169, 84201, 133 Stat. 580 (2019) (codified at 5 U.S.608(e) (h) and 28 U.S.C. 8412(d)(5) (8)).
2 This number includesultiple sutunitsfrom theDepartment of Homelan8ecuriy and theDepartment of the
Treasuryas outlined in Table 4As described in Section Il, each Departmisrinly countednce for purposes of
the 58 total agencies contacted matter how many subunits reported paying no awards

at



Table 1. Summary of Agencies Reporting EAJA Awards (bytotal amount reported)

Agency

Social Security Administration
Department of Veterans Affdrs
Department of Homeland Security*
Department of Commerce
Department of the Interior
Department of Health and Human Services
Department of Agriculture

Federal Trade Commission
Department of Justice

Department of State

Federal Election Commission
Environmental Protection Agency
Department of Education
Department of Labor

Railroad Retirement Board
Department of Transportation

Totals

# of Awards
Reported

8,888

6,567

75

2

17

9

16

1

11

WER RPRRPNPR R

15,5%

Total Amount
Reported

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

50,178,105.0:
38,213,805.5!
4,202,503.45
2,300,000.00
1,977,713.98
1,553,217
983,637.00
843,173.67
404,670.00
220,470.12
200,%8.74
126,500.00
115,000.00
62,500.00
20,014.70
18,730.00
101,420,591.4!

* Some awar@mounts redacted by the agerdedactecawardsare reflectecas$0 in these totals.

3The database ofAJAawa ds fimay not r

court

or d e504(g); 26U.9C. 4 £2 ( d\) (

decisions about whether to redapecific informaibn.
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l. Background
A. Purposeand Legal Framework

EAJA, enacted in 1980, a ut feesrandothey expehses tma wa r d
certain individuals, small businesses, and other entities who prevail against the federal government
in judicial proceedings anddversary adjudicatiohsvhen t he g positonimmoe nt 0
substantially justified The statedourpose of EAJAamong other thingd, s t o Adi mi ni s
deterrent effect of seeking review of, 6 foor def
the award of certaia t t o rfeesand Otlseexpensesgainst the United Statdsearly all EAJA
awardsarepaid r om t he agencyo6s appropriation, not th

EAJA awards arise from one of three provisiohshe United States Codgl) 28 U.S.C.
§2412¢), (2) 28 U.S.C. 8412p), or (3) 5 U.S.C. $04.

(1) 28 U.S.C. 2412(d) Most EAJA avards fall under this provision, which authorizes courts
to award at t otmenexpeidssandérdhe samilmamEAJA standardthena party
prevails againsthe United States in acivhcti on and the government
isubst ant f %A Buy20df thed559% EAJA awardgeported in the newatabase fall
within this provision.

(2) 28 U.S.C. 8412(h: There are very few 8412(b) awardsThisEAJ A pr ovidsi on fAe
any existing statutory and cotateated exceptions to the Amcan rule(whichii pr ovi des t h
each party pays its own litigation costs, regardless of the outcome ofcd) tasapply to the
federal governmerd s t hey woul d 23tTle Office pfrthe Chaitman Ipcated ugt . o
nineof these awards in FY 20, whichwerepaid r om t he Judgment Fund r at
appropriatonThes e awards do not appear ibecatsbahe Of f i C €

“‘EAJA uses the phr ase i iddefinestosnaludy: (1afatmabedring proceedings, udodensh i ¢ h
UsC.8554 (other than fAadjudications for the purppse of e
orrenewingd i censeo) fAin which the position of the United St

appeal of a decision made pursuant too the Contract D
appeal s|[ ; ]rativeCidl pendly gproceadings wnder the Program Fraud Civil Remedies Act; and (4) hearings

under the Religious Freedom Restoration Act of 1993. 5 U.S504&)(1)(C);see alsd&qual Access to Justice Act

FEDERAL ADMINISTRATIVE PROCEDURE SOURCEBOOK (Mar. 30, 2021), https://sourcebook.acus.gov/wiki/
Equal_Access_to_Justice_Act/view.

531uUSC.8304. In 1956, Congress created the Judgment Fun
aside an unlimited amount toefUnitadStategUivinh $.CHp & BRIAY TuXEg, me nt s a
CONG. RES. SERV., REPORTR42835,THE JUDGMENT FUND: HISTORY, ADMINISTRATION, AND COMMON USAGE 1

(2013),available athttps://fas.org/sgp/crs/misc/R428@8f. The JudgmentFundli s onl y acceitkedi bl e wh
States hawai ved its sovereign immunity addMeoetrtampostanulky
Judgment Fund cannot be useddin place of a specific ap]

628 U.S.C. 8412(d);see alsaloANNA R. LAMPE, CONG. RES. SERV., IF11246,IN FOCUS ATTORNEY( FEES AND
THE EQUAL ACCESS TO JusTICE ACT: LEGAL FRAMEWORK 1 (2019), available at
https://crsreports.congress.gov/product/pdf/IF/IF11246

" LAMPE, supranote6, at1.iThe al ter nati ve r egi merovidesrihatwhe losingartytpays 6 En g | |
the winner 6 ldatlt orneybds fees.

81d.




statutory language atuded in the Dingell Act, whicHirectsthe Office of the Chairman te@port
awardsissued onlyunder §2412(d) (as well as the awandisder5 U.S.C. $§04)?°

(3) 5 U.S.C. 8504 Very few EAJAawards fall under this provision, which authorizbe
award of attorneyodos fees i n adyviaistratimerPyoceducej udi c
Act 6 s -heaong pravkions)® Only five agencies reported any EAJA awamasder this
provisionduringFY 2020 (the Department of Homeland Security, the Department of Agriculture,
the Department of Transportatiothe Environmenta Protection Agency and theRailroad
Retirement Board and these awar@dscounted fojust 21 of the 15,59 total EAJA awards.

28 USC. 82412(d) (5) (repeatedly referencing awards wunder
§2412(d)).

105 U.S.C. $04; see alsdd. 88554, 556557 (formal hearing provisions ahe Administrative Procedure Act);
LAMPE, supranote6, at 1.




B. HistoricalReportingand Model EAJA Rules

As originally enacted in 198 EAJA assigned to the Office of the Chairn@drACUS two
responsibilities: (1jo track information about the payment of EAd#ards by federal agencies
in adversary adjudicationgnd (2)to work with agencies to establish uniform procedures for
submission and consideration of EA3vard applications sud proceedings!

Through FY 1994the Office of the Chairman preparéte requiredannual reports of
EAJA awards imdversary adjudicationsderthis statutory requiremetht Congress terminated
the reporting requiremein 19953

In carrying out thesecondstatutory chargef establishing uniform agency procedures for
EAJA-award applicationsthe Office of the Chairman first issued in 1981 model rules to help
agencies establish uniform procedures for the submission and consideration of EAJA
applicationst* The Office of theChairman revised the model rules in 1¥8fnd again ir2019°

11 Small Business Export Expansion Act of 1980, Pub. L. Ne4®&5, §8203 204, 94 Stat. 2325 (1980) (codified at

5 U.S.C. 804 and 28 U.S.C. 2412). EAJAoriginally tasked the Office of theHairman with reporting only on

adversary adjudications and required similar reports on awards in judicial proceedings, first from the Administrative
Office of the U.S. Courts and later the Department of Justice. PaMdrRuil, Admin. Conf. of the U.S., fiice of the

Chairman, Report of the Chairman on Agency and Court Awards in FY 2010 under the Equal Access to Justice Act 1

(Jan. 9, 2013), https://www.acus.gov/report/eep@lesgusticeactawardsfy-2010reportcharman For more

information aboutthddi st ory of EAJA, consult the House Judiciary
3279, the AOpen Book on Equal Access to Justice Act, o0
requirements of EAJAgyments made by the Federal GovernmidriR. REP. NO. 114-351, at 24 (2015).

2 verkuil, supranote 1, at 1. Other published reports publicly available on the ACUS website include: Thomasina
V. Rogers, Admin. Conf. of the U.S., Office of the Chairman,fayeActivity Under the Equal Accessdastice Act,
October 1, 1998 Septenber 30, 1994 (Oct. 31, 1995), https://www.acus.gov/report/eapadsgusticeactawards
fy-1994reportchairman;Thomasina V. Rogers, Admin. Conf. of the U.S., Office of the e, Agency Activity
Under the EqualAccess to Justice Act, October 1, 1992 September 30, 1993 (Feb. 22, 1995),
https://www.acus.gov/report/equatcesgusticeactawardsfy-1993reportchairman Robert S. Ross, Jr., Admin.
Conf. of the U.S., Office ahe Chairman, Agency Activities Undtre Equal Access to Justice Act, October 1, 1990
T September 30, 1991 (Sept. 8, 1992), https://www.acus.gov/reportapesgusticeactawardsfy-1991report
chairman Loren A. Smith, Admin. Conf. of the U.S., @f¢ of the Chairman, Agency Activitiddnder the Equal
Access to Justice Act, October 1, 1983eptember 30, 1983 (Dec. 30, 1983), https://www.acus.gov/reportfequal
accesgusticeactawardsfy-1983reportchairman

13 Federal Reports Elimination and Sunéet of 1995, Pub. L. No. 1086, 881091, 3003, 109 Stat. 707 (1995¢e
alsoH.R.ReP. No. 114351, supranote 1, at 4 (describing the elimination). In 2013, the Office of the Chairman
voluntarily prepared a report, at the request of several memib@angress, of FY 2010 EAJA awarddiath judicial

and agencyadjudicative proceedings. Verkudlupranote 1, at 1.

4 Admin. Conf. of the U.S., Equal Access to Justice Act: Agency Implementation, 46 Fed. B8@.(3@ne 25,
1981).

15 Admin. Conf. of tle U.S., Model Rules for Implementatiofi the Equal Access to Justice Act: Issuance of Final
Revised Model Rules, 51 Fed. Reg6%6 (May 6, 1986).

16 Admin. Conf. of the U.S., Revised Model Rules for Implementation of the Equal Access to Justice Aad, 84 F
Reg. 3834 (Aug. 8, 2019)See ado Admin. Conf. of the U.S., Recommendation 221, Revised Model Rules for
Implementation of the Equal Access to Justice &¢t-ed. Reg. 383 (Aug. 8, 2019).




Other agencies haveeported onselectedEAJA awards over the years, includitige
Administrative Office of the U.S. Court$,the Department of Justi¢d,the Government
Accountaility Office,'® and the Congressional Research Serffce.

17 See, e.g.ADMIN. OFFICE OF THE U.S. COURTS ANNUAL REPORT OF THEDIRECTOR ACTIVITIES OF THE
ADMINISTRATIVE OFFICE OF THEUNITED STATESCOURTS92(1992)( i Report of Fees and Expens
Access t o ADMIE.OkFICEDF TARJISEQPURTS ANNUAL REPORT OF THEDIRECTOR ACTIVITIES OF THE
ADMINISTRATIVE OFFICE 119(1991)( i R of &ees and Expenses Awarded Under the Equal Access to Justice

A c t ADMIN. OFFICE OF THEU.S.COURTS ANNUAL REPORT OF THEDIRECTOR OF THEADMINISTRATIVE OFFICE OF

THE UNITED STATES COURTS34(1990)( i R e p o estanddkpenBes Awarded Under the Edwcaess to Justice

Act o) .

8 See, e.gU.S.DEPAr OF JUSTICE, EQUAL ACCESS TQIUSTICEACT: 1994ANNUAL REPORT(1995).

19 See, e.g.U.S. Govar ACCOUNTABILITY OFF., GAO-12-417R, LIMITED DATA AVAILABILITY ON USDA AND
INTERIOR FEE CLAIMS AND PAYMENTS (2012),available athttps://www.gao.gov/assets/600/590084.pdlfS. Govar
ACCOUNTABILITY OFF., GAO/GGD-96-18, PRIVATE ATTORNEYS SELECTED ATTORNEYS) FEE AWARDS AGAINST
NINE FEDERAL AGENCIES IN1993AND 1994(1995),availabde athttps://www.gao.gov/assets/230/2Z¥Pdf.

20 See, e.gLAMPE, supranote6; HENRY COHEN, CONG. RES. SERV., REPORT94-970, AWARDS OFATTORNEYSOFEES
BY FEDERAL COURTS ANDFEDERAL AGENCIES(2008),available athttps://fas.org/sgp/crs/misc/®B¥0.pdf.




C. The Dingell Act

In March 2019 Congress passed and the President sitireddingell Act, which required
the Office of the Chairmato conduct twaelatedactivities to promoténcreasedransparengfor
EAJA awards$! The Dingell Act requiral the Office of the Chairmato prepare an annual report
on EAJA awards against the governmémtFY 2019by March 31, 2020, an prepare a similar
report foreveryFY thereafterlt also requird the Office ofthe Chairmano establistand maintain
a publicly available, online, and searchable database containing detailed information about each
award by March 31, 20283 The Office of the Chairmaaunched thelatabasen March 31, 2020

Thedatabase must includgAJA awards inboth adversary adjudicatioAand the much
larger number of awards in fedeurt case$* For everyaward the Office of the Chairman
must report and publish the following information

E the case name and its docket number (including arliylgif available);
the name of the agency involyed

the name of the party to whom the awewas madge

a description of the claims

the amount of the awardnd

me m- mr m- [T

a brief statement of tHegalbasis for the aware?

Agency heads must eduesisinatheyOlficemfdha Ehaiymatw supply this
information?®

The Office of the Chairmaworked withmanyfederal agencies to collect awards data and
update thepublicly available, online, and searchable dataliasmake this information about
EAJA awards easily accessible to the public. TRéport covers th&Y 2020reporting period:
October 1, 209, through September 30, 20.

21Pub. L. No. 1169, §4201, 133 Stat. 3B(2019) (codified at 5 U.S.C.504(e) (h) and 28 U.S.C. 8412(d)(5) (8)).
The relevant statutory provisions appear in AppendiXtiese provisionwere drawrfrom the Open Book on Equal
Access to Justice Act, H.R. 752, 116th Cong.(8019) (sponsorely Senator Barrasso of Wyoming), and the Open
Book on Equal Access to Justice Act, S. 217, 116th Cory(®19) (sponsored by Representative Collins of
Georgia).

22 These provisions reihsat e d the tracking and report ilankgof ang qui r e me
comprehensive reporting and record keeping regarding the actual use of EAJA in courts and administrative
proceedings makes it difficult, if not impossible, for Congress tesasaccurately the impact and effectiveness of

E A J A.ROREP.NO. 114-351,supranote 11, at2.

25 U.S.C. §04(e) (h).

2428 U.S.C. £2412(d)(5) (8).

255 U.S.C. §04(f); 28 U.S.C. 412(d)(6).
25 U.S.C. §04(h); 28 U.S.C. 8412(d)(8).




. Data-Collection Process

This sectiordescribes the datollection proces$or this FY 2020 Report includingthe
proces of identifying relevantagenciestheOf f i ce of towreachd kthase agenaigsd s
and thereporting process.

A. Identifying RelevantAgendes

The Office of the Chairman determthehich agencies to contact as part of the -data
collection procesby relying on the FY 2019 Reponvhich listed 63 federal agencies that might
have relevant EAJA awardsreport?’ As explained in the FY 201Report, five of the 63 entities
responded that they did not const ieéandtheeefoen fHag
had no awards to repdft.The Office of the Chairman omitted these five agencies from the FY
2020 data collection request, tototal 058 federal agencies this ye@he Office of the Chairman
did notidentify any additional agencies &k to have relevant EAJA rewards to repdable 2
lists the 58 federalgencies to which the Office of the Chairman conducted outreach and submitted
requests for information about EAJA awards.

Along with reviewing the relevant statutory provisions, tBéfice of the Chairman
originally consuled many sourcesn preparing the FY 2019 Repart orderto (1) create a
comprehensive list of federal agencies and (2) identify the subset of relevant federal dlyanhcies
might haveEAJA awardgo report

First, the Office of the Chairman consulted sealeof the most authoritative and
comprehensive lists of federal agencigdirstc o n s u | t e 8ouréelookSob Wnited States
Executive Agenciesheleading authority on the subject federal agencie® Appendk A-1 of
the SourcebooNists more than 270 federal agencies ahdir subunits®® The Office of the
Chairman also reviewed for comparison purposeslighe in the United States Government
ManuaP! and the congressionally preparedhited States GovernmenblRy and Supporting

27 Matthew LeeWiener, Admin. Conf. of the U.S., Office of the Chairmareport ofthe Office of the Chairman:
Equal Access to Justice Act Awards, Report to Congress, Fiscal @89 1012 (Mar. 31, 2020),
https//www.acus.gov/report/equalccesgusticeactawardsfy-2019reportchairman

%8 These five entities were the Federal Agriatél Mortgage Corporation, the Legal Services Corporation, the
National Consumer Cooperative Bank, the Puerto Rico Financiasighitand Management Board, and the Securities
Investor Protection Corporation.

2% JENNIFERL. SELIN & DAVID E.LEWIS, ADMIN. CONF. OF THE U.S., SOURCEBOOK OFUNITED STATES EXECUTIVE

AGENCIES (2d ed. 2018),available at https://www.acus.gov/publication/sama&bookunitedstatesexecutive
agenciessecondedition. TheSourceboold e f i nhes an agency as 0 adydfectaidyond execu
or more political appointees hominated by the President and confirmed by the Senate (the instrumenteditlyatself

than its bur eaus |d ablf. fTheloerchookdso comsidersiasdiaccousty for the Administeativ
Procedure Act 6s ddeat 11 n.38t(citimgrs US.C.8HFL@A)pency . 0
30|d. at 125.

31 NATA. ARCHIVES& REC. ADMIN., THE UNITED STATES GOVERNMENT MANUAL (2019). The Government Manual

is the nAofficial handb ook enrefaly indiudes iRfermation albout e legskativene nt o
judicial, and executive branches, as well as qo#igiial agencies, international organizations with U.S. membership,

and various federal boards, commi s s icypQffials 28 B2dNoe. dB3mmi t t e e

10



Positons( fi P | u m My awnsuiting these various lists fetleralagenciesthe Office of the
Chairman ensured a comprehensive list

Secondto decide which of the agencies on the list might have EAJA awards to thport,
Office of the Chairmarreviewed past EAJA reporend other relevant sources, including past
EAJA reports bythe Office of the Chairmar® the Administrative Office of the U.S. Couftsthe
Department of Justic&,and the Government Accountabil®ffice.*® The Office of the Chairman
also reviewed other relevaswurces of informatia®’

Using these varied sources, the Office of the Chairgesrerated targeted list of thB8
federalagencieghat mighthave relevant EAJA awards to report. This targdisgdncluded all
agencies that had ever reported an EAJA award and all agencies with independent litigating
authority38 In the case of th&5agencies designated@secutivebranch departmentsy statute®®
the Office of the Chairmagenerallycirculated all commuiciations and requests directly to the
centralheadquarters for dissemination torallevantbureaus, components, and subuffiffable

2019) (report to the Admin. Conf. of the U.S.), https://www.acus.gov/repaittieportlisting-agencyofficials
(citing theGovernment Manugl

32 SEN. COMM. ON HOMELAND SEC. & GOVEr AFFAIRS, 116TH CONG., UNITED STATES GOVERNMENT POLICY AND
SUPPORTING POSITIONS 212 (THE PLum Book)  (Comm. Print  200), available at
https://www.govinfo.gov/content/pkg/GRBLUMBOOK-2020/pdf/GPGPLUMBOOK-2020.pdf The Plum Book
periodically HAprovi de $9,000rdderal civdservice leaderdhip antl support pesitiatng ia n
the legislative and executive branches of the Federal Government that may be subject to noncompetitive
appoi nt me nstiprabote31lt2i(quating the2016Edition of thePlum Book.

33Verkuil, supranote 11, at 9;Rogerssupranote 2; Rogerssupranote 2; Ross,supranote 12; Smith,supranote
12.

34 ADMIN. OFFICE OF THEU.S.COURTS, 1992ANNUAL REPORT, supranote I7; ADMIN. OFFICE OF THEU.S.COURTS
1991ANNUAL REPORT, supranote 17; ADMIN. OFFICE OF THEU.S.COURTS 1990ANNUAL REPORT, supranote 1/.

35 DEPOT OF JUSTICE, 1994ANNUAL REPORT, supranote B.
36 Govar ACCOUNTABILITY OFF., PRIVATE ATTORNEYS supranote ®.

3" They included: (1) Admin. Conf. of the U.S. Office of the Chairman & Stanford Law School, Federal Administrative
Adjudication Database, http://acus.law.stanford.edu/ (lested Mar. 30, 2021) (housinga database jointly
estabished by the Office of th€hairman and Stanford Law School that includes the most comprehensive list of
adjudicative programs ever assembled); (2) an internal Office of the Chairman list of agencies that adopted or
i mpl ement ed t he Ofl986 Model PATA Rulasdad 20 9Y;iand (Bhan dngoing Lexis search for
court cases and other relevant materials citing EAJA.

38 SELIN & LEWIS, supranote B, at 105106 n.40 descri bing the general frameworKk
control of federhlitigation to the Department of Justice in order to promote coherence and consistency in the
enforcement of federal law[,]0 ameifisomwa.adgencies are

®¥5US.C. 801 (designating 15 AExecutive departmentso).

40The Saurcebook of United States Executive Agenlgies 173 bureaus within the 15 executlyench departments.

SELIN & LEWIS, supranote B, at 56, 36, 12530 (defining bureauaa gener al term that refe
subunits within larger departmenitd t h a't vary i n . Ee Ofce af nthd Chaiimguaaptfrd c anc e)
information for nostof thesesubunitsby circulating theequesto the parenDepartmenand askig it to circulate to

all sutunits. For example, the Department dfisticd s  dquarterd collected and reported information about all
components, such as tiederal Bureau of Investigatiofihis efficient and administrable procedure allowed the

Office of the Chairman to report information for much more than just the 58 agencies.

11



2 lists the 58 federal agencies to whicthe Office of the Cairmanconducted outreach and
submitted requests for informam about EAJA awards
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Table 2. Final List of Agenciesincluded in Data Call

List of Agenciesincluded in Data Call

Department of Agriculture
Department of Commerce

Department of Defense

Department of Education

Department of Energy

Department of Health arfduman Services
Department of Homefal Security
Department of Housing and Urban Developme
Department of Justice

Department of Labor

Departnent of State

Department of the Interior

Department of the Treasury

Department of Transportation

Department of Veterss Affairs

Board of Governors of the Federal Reserve
System
Commaodity Futures Trading Commission

Consumer Financial Protection Bureau

Consumer Product Safety Commission
Environmental Protection Agency

Equal Employment Opportunity Commission
Exportimport Bank of the United States
Farm CreditAdministration

Farm Credit System Insurance Corporation
Federal Communicatior@ommission

Federal Deposit Insurance Corporation
Federal Election Commission

Federal Energy Regulatory Commission

Federal Housing Finance Agency

Federal Labor Relations Authority

Federal Maritime Commission

Federal Mine Safety and Health Review
Commission

Federal Trade Commission

General Services Administration
Government National Mortgage Association
Inter-American Foundation

Merit Systems Protection Board

National Aeronautics and Spa&dministration
National Archives and Records Administration
National Credit Union Administration
National Labor Relations Board
NationalTransportation Safety Board
Nuclear Regulatory Commission
Occupational Safety and Health Review
Commission

Office of Government Ethics

Office of Personnel Management

Overseas Rrate Investment Corporation/U.S.
International Development Finance Corporation
Pension BenefiGuaranty Corporation

Postal Regulatory Commission

Railroad Retirement Board

Securities and Exchange Commission

Small Business Administration

Social Security Administration

Surface Transportation Board

United States Africaevelopment Foundation
United States Institute of Peace

United States International Tda Commission
United States Postal Service

13



B. Agency Outreach anfigencyDesignees

After generatinga clearly definedlist of 58 relevant agencieshe Office of the Chairman
identified relevant government officials withieach agency who were most likely to hake
relevantinformation about EAJA wards or assisthe Office of the Chairmawith the data
collectionprocessMost agencies had an agency designee on file with ACUS tliefaY 2019
reporting process. Ithis information was outdated or missintfje Office of the Chairman
identified an alternate contact for outrea€br most agencies, this initial agency contact was the
agencyo6s ¢ ganating denelocounssijeaihother senior leader

On Septembr 8, 220, the Office of the Chairmartirculateda letterto eah agency
contact with a copy tot hat aACHS8 mgmbes (if anyf! This initial communication
remindedeach agency abotlie Dingell Acb seporting requiremenglerted each agency thae
Office of the Chairmanvould requesthe required information fdfFY 2020 shortly afterthe end
of the Fiscal Yearand requested that each agency desigmataffecial to serve as a point of
contact moving forward for the datallection processparticularly if the information neeztl to
beupdateddue to changes mersonnelThe Office of the Chairmaimansmitted these initial letters
by email. Many agencies respondda; lettes or email (or both)acknowledging the reporting
requirementnddesignaing a point of contact.

The Office of the Chairmamreatly appreciates the diligent efforts thfese agency
designeeto coordinatehecollecion and reportingprocessas well as the work of threanyother
agencyofficials throughout the governmewhohdped collecthis information and establishore
efficient systems to track this information moving forward

41 By law, numeroudederal agencies appoimembers tACUS to participate iMCUSO activities and serve as one

of the 101 voting members @6 Assembly. 5 U.S.C. §93. Thesemembers diligently assisted the Office of the
Chairman with circulating agency cominications and requests and ensuring the agency meets those requests, for
whichthe Office of the Chairman is very appreciative.

14



C. Formal Reporting Process

On October 5,2020, the Office of the Chairmarcirculated theformal requestfor
information about@ ¢ h a geAdawaddsto the agency designees and ACgtvernment
memberdy email Therequestncluded a spreadsheet anémorandum with detailedstructions
for completing the data cafbr FY 202Q On February2, 2021, the Office of the Chairman
circulated a finalequest for informatiaon

Ninety-eight percent of agenciesomplied with therequest for dataSixteenagencies
supplied detailed information about EAJA awards duRNg2020 by completing the spreadsheet
as instructedForty-sevenagencies notiéd the Ofiice of the Chairmarhat the agency had no
awards to repor® As of March 30, 2021, only oneageny had not reportd*® Tables3 and 4
identify how each agenagomplied with the reporting requirement.

42 This number includes multiple subunits from epartment of Homeland Securidynd theDepartment of the
Treasuryas outlired in Table 4. As described in Section I, each Departisently countedncefor purposes of
the 58 total agencies contacted, no matter how many subunits reported paying no awards.

43The agency is the Department of Defense, which likely has no or fevdawo report.
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Table 3. List of Agencies Reporting EAJA Awards(as ofMarch 30, 2021)

List of Agencies Reporting EAJA Awards
Department of Agriculture
Department of Commerce
Department oEducation
Department of Health and Human Services
Department of Homeland Security
Department of Justice
Department of Labor
Department of State
Department of the Interior
Department of Transportation
Department of Veterans Affairs
Environmental Protection Agency
Federal Election Commission
Federal Trade Commission
Railroad Retirement Board
Social Security Administration

16



Table 4. List of Agencies Reporting No EAJA Awards(as ofMarch 30, 2021)

List of Departments
Reporting No EAJA Awards

Department of Energy

Department of Homeland Security: Federal L
Enforcement Training Center, Office of Chief
Counset

Department of Homeland Security: Science a
Technology Directorate

Department oHousing and Urban
Development

Department of the Treasury: Alcohol and

Tobacco Tax and Trade Buréau

Department of the Treasury: Bureau of Engraving al
Printing*

Department of the Treasury: Bureau of Higcal
Service

Department of the Treasury: Departmental Offices
(Headquarters)

Department of the Treasury: Treasury Inspector
General for Tax Administratidn

List of Independent Agencies and Government Corporations

Reporting No EAJA Awards

Board of Governors of the Federal Reserve
System

Commodity Futures Trading Commission
Consumer Financial Protection Bureau
Consumer Product Safety Commission
Equal Employment Opportunity Commission
Exportimport Bank of the United States
Farm Credit Administration

FarmCredit System Insurance Corporation
Federal Communications Commission

Federal Deposit Insurance Corporation

Federal Energy Regulatory Commission
Federal Housing Finance Agency
Federal Labor Relations Authority
Federal Maritime Commission

Federal Mine Safety and Health Review
Commission

General Services Administration
Government National Mortgage Assation
Inter-American Foundation

Merit Systems Protection Board

NationalAeronautics and Space Administration

National Archives and Records Administration
National Credit Union Adminisation

National LaboRelations Board

National Transportation Safety Board

Nuclear Regulatory Commission

Occpational Safety and Health Review Commissior
Office of Government Ethics

Office of Personnel Management

Overseas Private Investment CorpinatU.S.
International Development FinanGarporation
Pension Benefit Guaranty Corporation

Postal Regulatory Commission

Securities and Exchange Comgin

Small Business Administration

Surface Transportation Board

United States African Development Foundation
United States Institute dfeace
United States International Trade Commission
United States Postal Service

* The Office of the Chairmaaccommodatedequests fronthe Department of HomelahSecurity and the
Department of the Treasutp communicate with each componeseparately so the table lists those

componentseparately

17



D. Consultation with the Small Business Administration

TheDingell Actrequireghe Office of the Chairmato subnit and publish the annual report
fafter consultation with the Chief Counsel f o
[(SBA)]. ‘6 After the Office of the Chairman consultedth the Acting Chief Counseland
submited to him a draft of the annual rept for review,he submitteda letter confirming the
diligent discharge of this requiremetite letter appears lppendix B.

45 U.S.C. §04(e)(1).
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E. Summary of the Informatio@ollected and Published

The databasdisplaysthe eleverdata fieldgdescribed belowabout eachaported EAJA
award thathe Office of the Chairmarequested and received from the agencies.

1. Name: This field displays the name of the case,matter if

the EAJA award comes from a court case oradversary | Name

adjudication This field typically includes #nnames gbarties

and federal agencies and their leadeffie Office of the | REDACTED v Secretary

Chairmanencouraged agencies to standardize case na

when feasible.

2. Number: This field displays the associated case number

awards in court cases, this is typically thecmsated federall Number 16-72773

court docket number. Faadversary adjudicationghis may

appear as amternal agencylocket number.

3. Award Date: This field displays the date of the order or other cour{ 4, ard date

adjudicative document making the EAJA award, which should
within FY 2020. During the dataollection process, these datesre

standardizedend appear in the o

YYYY. O

4. Agency: Along with the next category, this fielg
identifies the agency involved. This field identifies (
one ofthe 15executivebranch departmen{®epartment
of Labor, forexampledp r (1 2) an AOt h
for agencies that are nbtireauscomponents, subunits
or otherwise housed within one of tHé& executive

, 06-12-20
| iDhe| 06-12-2019

Agency Agency subcomponent

us.
Department Null
of Labor

Dt i

branchdepartmentg¢Social Security Adminisation,for example)

5. Agency Subcomponent: Along with the
previous category, this field identifies th
specific agency subcomponeninvolved. This
field includes the full name of the agency, as W
as any commonly used abbreviation
parenthesestofdcii t at e t he da

Agency

Other
Agency

Agency subcomponent

Social Security
Administration (SSA)

and

filter functions® If a department or agency

on

appears in the database, the name of the department or agency will appear as an option

in the filter function.

45 For consistency, the Office of the Giman relied on a list of common agency abbreviations in Appeneixof
the Sourcebook of United States Executive Agen8&sN & LEWIS, supranote @, at 13340 (Appendix A2: List

of Agencies and SubundsBy Abbreviation).
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For examplethe Social Security Administration is not housed ilarger agency or
departmentso it is listed as afiOther Agency in the prior category andppears as

ASoci al Security Admgency Subcorapbnemiategofy SoB A) 0 i n
another example, the FedeBilireau of Investigation would appear as ageAcy
Subcomponent within the Department of Justleer agencieshat did not provide
specificagency components, this field will be b

6. Awardees: T hi s f i e |tjthe ndmesopelch pasty té Wwhom tt
award wagnade as such party is identified in the order or other ¢{ Awardees
document mak i“Whentpdssibleaagemaied identified
single individual or entity for each award. If there were multi
awardees in a single court case or order, agencies typidalfiyified
each awardee as a separate award on a separate row (when feasib—

REDACTED

7. Award Amount: This field displays the totaollaramount of the EAJA
award.

BAward amount

§ 24,050
8. Claims Description: Thi s fi el d displ ays t'f Ades

claimsd*” The respondingagencyprovideda concise description for
each award Nearly all the descriptions providednough
information for the Office of the Chairmano identify the | Claims description
statute under which the plaintified suitin court casegor
purposes ofthe overview included in Tabl&* Given the
nature ofthese descriptionsn some caseghe Office of the
Chairman urged agencies to be attentive to privilegées

confidential, or otherwise protected information that shouldeatisclosedy lawto
the Office of the Chairmaar included in the pulzly available onlinedatabasé?

Denial of benefits because

45 U.S.C. §04(f)(4); 28 U.S.C. 2412(d)(6)(C).
475 U.S.C. §04(f)(3); 28 U.S.C. 8412(d)(6)(D).

48 For each court casehe Office of the Chairman identified the statute under which the plaiihétf suitfor each
EAJA award reported by the responding agenci@siithis field and after reviewing relevant court dockets and filings
if the responding agency provided insufficient informatibhis requirement @l not apply to adjudications.

“The Dingell Act states that the publicly available, onlineand searchabl e database fdAmay
thedicl osure of which is prohi bi b0d(d); 28 y.S.C. 8442(d)(7). Moreawes,ur t or
the House Judi ci sepoytactmpanying H.RR 826% the2dpdnBookeEqual Access to Justice

Act, stated t ha topriatdr@edssiremauensure tha ikdé/iesgapific healthcare information, such

as an individual ds diagnoses an dRRereNDI1MSSLisupranoted, not c o
at 5. In coordination with the responding agenciestfiee of the Chairman hasompliedwith these requirements

20



9. Findings Basis:This field displays the basis for finding that th
agency 6 swaspnotsubstantially justified As with the | Finding basis
previous field,the Office of the Chairmaagain flagged the)
potential issuesegardingprivileged, confidential, or othense | settlement agreement
protected information that should nbé disclosedy law in
these summaries or included in the publicly available onfme
database.

10.Type of Case (court case or adjudication)This field displays whether the awaxas
madein an adversaryadjudicationor in a court case.

11.Hyperlink: This field displays a hyperlink to the case, if one is available. Some
hyperlinks may direct to documents behind paywalls or other websites requiring a paid
subscription.The Office of the Chamanencouraged agencies to prawibyperlinks
to free websites that are not behind a pay
website). Common sources of hyperli,nks frol
Public Access to Court Electronic Reds (PACER)federalcourt dockets or other
court websitesand online databases such as LexisNaxésWestlaw.

50 Specifically, thest at ut e requires a brief narrative description
agencconcerned was not 58.5.C.804Ma);28U.9.C/ 24120d¥&)(F)f i ed. o
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. EAJA Awards Data and Related Information for FY 2020

In FY 2020, federal agencies repartpaying more than $101 million in awards of
attar neyo6s f ees eaunderEAdJAher expens

E In total, 16 federal agencies reported 16,56parate awards totaling $101,420,591.45.

E Of the 15,58 total awards, 15 were madén court cases, and 2lere maden
adversary adjudicatior(§ were unclassifietly the agency)

In total, 47 federal agenciéseported paying no EAJA awards during FY 2020.

Of the 58 agencies contacted, the Office of the Chairman achie\88d adinpliance
rate. Jusbneagency did not report by Mar@®, 2021, in response to the @fi of the
Chairmandés requests.

* All totals current as of MarcBO, 2021.

51 This number includes multiple subunits from epartment of Homeland Securdynd theDepartment of the
Treasuryas outlined in Table 4. As described in Seatlip each Departmen$ only countednce for purposesf
the 58 total agencies contacteegardless ofiow many subunits reported paying no awards.
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Reproduced Table 1. Summary of Agencies Reporting EAJA Awards (biptal amount
reported)

# of Awards  Total Amount

Social Security Administration
Department of Veterans Affairs
Department of Homeland Security*
Department of Commerce
Department of the Interior
Department of Healthand Human Services
Department of Agriculture
Federal Trade Commission
Department of Justice
Department of State
Federal Elecion Commission
Environmental Protection Agency
Department of Education
Department of Labor
Railroad Retirement Board
Department of Transportation

Totals

8,888
6,567
75

2

17

9

16

1

11

W kR R RPNPR PR

15,5%

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$

50,178,105.01
38,213,805.5!
4,202,503.4!
2,300,000.0(
1,977,713.9¢
1,553,219.2°
983,637.0(
843,173.6°
404,670.0(
220,470.1:
200,548.7+
126,500.0(
115,000.0(
62,500.0(
20,014.7(
18,730.0(

$ 101,420,591.4!

* Some award amounts redacted by the agérRgdacted awardare reflectecas $0 in these totals.

reported EAJA awards, including:

E alreakdown otourt casesndadversary adjudications

E

a summary ofudgment Fundmountspaid under 31 U.S.C. 8304 and

E for court casesan overview of &tutes under whichlaintiffs filed suit

2T he

a court

new database of EAJA

In the next sectionshe Office of the Chairmanasassembledtherinformation about the

awards fimay not reylawol any

agencyds decisions about whether

to

redact

o r d 504(g);028 B.S.C 88 2(d)(7). TAe Office of the Chairman deferredthe reporting

speci fic
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A. Breakdown of Awards in Court Cases afdversary Adjudicatios

In FY 2020, federal agencies reported data showing thatoverwhelming majorityf
EAJA awardswere maden court casesAs of March 30, 2021, 15571 of 15,5% total awards
(99.83%) were maden court casesand just21 of 15,5% total awards(0.14%)in adversary
adjudicationsOnly five federalagencieseportedEAJA awards fronadversary adjudicationthe
Department of Homeland Security, the Department of Agriculture, the Department of
Transporation,the Environmental Protection Agency, and the Railroad Retirement Board

Table 5. Breakdown of EAJA Awards by Type of Case

# in Court #in Adj.  Total Awards

Cases Reported

Social Security Administration 8,888 0 8,888
Department of VeteransAffairs 6,567 0 6,567
Department of Homeland Security* 62 7 75
Department of the Interior 17 0 17
Department of Agriculture 7 9 16
Department of Justice 11 0 11
Department of Health and Human Services 9 0 9
Department of Transportation 0 3 3
Department of Commerce 2 0 2
Environmental Protection Agency 1 1 2
Department of Education 1 0 1
Department of Labor 1 0 1
Department of State 1 0 1
Federal Election Commission 1 0 1
Federal Trade Commission 1 0 1
Railroad Retirement Board 0 1 1

Totals 15,569 21 15,5%

* Sixawards not categorized by agency.
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B. Judgment Fund Amous Paid (31 U.S.C. §304)

TheDingellActr equi res the Office of the Chair man
amounts paid undé€y 1304 of title 31 for a judgment in tliea s°¥EThiDis a statutory reference
to the Judgment Furdwhi ch Congress establishehdUnited pay
States for which no app?PbhpDingeltAdt requires tbe Sectetarg r wi s
of the Treasury to publisimiormation about Judgment Fund payments on a new public website
which the Bureau of the Fiscal Service has estadyis

The Office of the Chairmaidentifiedninedistinct EAJA payments from tHgureau of the
Fi scal JSdgmentumndediabase dugriFY 2020. Table 6 lists theenine EAJA awards’
The Office of the Chairman reviewed the data publishede®thr eau of t he Fi sc.
websitewhen compiling Table 8%

5328 U.S.C. £412(d)(5)(D)(i).
5431 U.S.C. 81304.

55 Responsibilityb Agencies to Pay Att or n dogdssto Justiee AWQpr @AIsC. Under
229, 23334 (2007) (describing the purpose of the Judgment Fund and citing 31 UXB04)§ ®ealso supranote
5 (describing the Judgment Fund).

5 pub. L. No. 16-9, §4201(c), 133 Stat. 580 (2019) (codified at 3BIC. §1304(d)).

5" Table 6 summarizethe detailed information from the Judgment Fund database. To supplement this summary, the
Office of the Chairman has assembled the raw data in a consolidateabstpret at the following link:
https://www.acus.gov/appendix/eajportfy2020-appendixmateial-list-judgmentfund-eajapaymentsy2020.

The Judgment Fund information is publicly available on the websites identified belov8.at n.5

58 The Departmentof thEr eas ur y p tMeleikd hye sP aay meBit Report o on the Bur
websie. These reports provide regularly updated information about the Judgment Fund. Bureau of the Fiscal Service,
Bi-Weekly Pgment Report, https://fiscal.treasury.giodgmentfund/biweekly-paymentreport.html (last visited

Mar. 30, 2021).The Judgment Fund ebsite also provides a searchable database of payment information covering

each FY starting in 2006. Bureau of the Fiscal Servicydgment Fund Payment Search,
https://jffund.fiscal.treasury.gov/jfradSearchWeb/JFPymtSearchAction.do (last visited 30, 221). On this

website, the Bureau of the Fiscal Service also publishes Annual Transparency Reports to Congress, which provide
data about all Judgment Fund paymeessh FY.Bureau of the Fiscal Servicé&nnual Report to Congress,
https:/ffiscal.treasury.géudgmentfund/annualreportcongress.html (last visiteddar. 30, 2027).
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Table 6. List of EAJA Awards Appearing in Judgment Fund Database (by date)

Depd of Education; Social Security Administration $50,000.00 Nov. 19, 2019
Depd of Homeland Security (CIS) $1,135.90\ Nov. 22, 2019
Depd of Justice (BOP) $22,000.00 Dec. 12, 201¢
Depd of Homeland Security (CBP) $10,000.00\ Dec. 13,2019
Depd of Homeland Security(CBP) $30,000.00 Feb. 27, 202(
Depd of Health and Human Services $17,509.83\ May 1, 2020
Depd of Health and Human Services $7,450.00 May 4, 2020
Dep6t of ARES*cul ture ( $14,117.29\ June 16, 202(
Depd of Commerce;Depd of Justice $51,000.00\ Aug. 7, 2020
Total | $203,213.02

* Thisis the onlyawardthat appears in both the EAJA Database and the Judgment Fund database

As noted in the background section above, EAJA awards arise from one oEfrAe
provisions: () 28 U.S.C. 8412(b), (2) 28 U.S.C. 8412(d),or (3) 5 U.S.C. &04. The vast
majority of EAJA awardsare paiddirectly by the agencunder§2412(d)(and some undeb
U.S.C. 8504), but a fewawardsare paidirom the Judgment Funghder §2412(b)are generally
paid from the Judgment Funds descibed aboveCongress established thedgmentFund to
pay for judgments againshé United Statesvhen no otherappropriation isavailable Awards
made under 8412 (b)are generally paitfom the Judgment Funbut this is a minor exception to
the vasimajority of EAJAawardspaid directlyby theagercy.
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Our review identifiechineawards paid under the Judgme&nnd,all of which arose under
8§2412(b) and appearedontBeu r eau o f t h ewvebSiie.$hesaawardStgprcallyido e 6 s
not appeamt he Of f i ce o datahasechowevdeecausenathe Statutory language
included in the Dingell Actwhichdirects the Office of the Glirman to reporawarddgssued only
under§ 2412(d) (as well as the awardsde 5 U.S.C. §04)>° Table 6 identifieghe soleaward
that al so appears i n t heThéothérl569 EAJA awardaetheCh ai r m
databaseublisked by the @fice of the Chairmanvere paidby the responsible agency, not from
theJudgment Fund.

Most of the legal and technical details about the operation of the Judgment Fund are beyond
the scope of this ReporMore informationcan be found in several opinionssued by the
Depart ment of Just i c &dlseJuSitefMarmaalso grovides glavhnt Co u n ¢
information®® The Congressional Research Service has also published helpful reports and
resources on the subject of the Judgment Fund, as well as gohahally??

59 28 U.S.C. 8412(d)(5) (repeatedly referencing awaus d e r Aithis subsection, o in o
§2412(d)).
0See,egResponsi bility of Agencies to Pay Attornpsappabs Fee

note 3;Payment of Attorneyds Fees iengeslidFedergl@&dency Actioh Arigigl vi ng
Under the Administrative Procedure Actdithe CitizerSuit Provisions of the Endangered Species 260p. O.L.C.

311 (2000)Authority of USDA to Award Monetary Relief for Discriminatid® Op. O.L.C. 52 (1994Payment of

Attorney Fee Awards Against the United States Under 28 U.2&1%p), 7 Op. O.L.C. 180 (1983Funding of

Attorney Fee Awards Under the Equal Access to Justice6A©p. O.L.C. 204 (1982Award of Attorney Fees in
Administrative AdjudicatiosiUnder 8609 of the Federal Aviation Ad Op. O.L.C. 1971(982).

61 DEPGr OF JUSTICE, JUSTICE MANUAL §84-10.000et seq.( i J u d gAngeanitnsst t h e avitableat n ment o)
https://www.justice.gov/jm/jmi-10000judgmentsagainstgovernment (lastisited Mar. 30, 2021).

62| AMPE, supranote6; CHU & YEH, supranote5; COHEN, supranote20.
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C. Overview ofStatutes Under Which Plaintiffs Fil&litin Court Cases

For court caseshé Dingell Act requiresthe Office of the Chairmato identify in each

annual report fAthe st at ut®Mostagereies repdrtédenatue he pl .
oft he pl ainti f €ldnsDé s we u p t Tablay providdsa biodd overview of
the major statutes involved thelitigation resulting in EAJA awards for each reporting agency.
In formulating this informatiorthe Office of the Chairanexaminedhe agencyawards datand
reviewedpublicly availablecourt documents andther relevant coutfilings. The information
presented belows merelyintendedto providea highlevel overview It is important tokeep in
mind that plaintiffs can agrt multiple causes of action within a singbenplaint andhatmultiple
cases cabe consolidate® This requirement did not apply to adjudications.

6328 U.S.C. £2412(d)(5)(D)(ii).

54 One example of possible distortions when presenting the information generally in this table is that it can
overrepresent certainagtites. For example, nearly all of the 6/58wards reported by the Department of Veterans
Affairs arose under th¥ e t e Benafits &ct. In contraspnly one EAJAplaintiff received an EAJA awarith a

court casdrom the Department of Veterans Affairs in an action undeAtdpent Orange Act (listed as AOA in the
Table7). Thus, the table can appear to overrepresent certain statutdsstmtithe relative prominence of certain
statutes for certain agencies.
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Table 7. Overview of Statutes Under Which EAJA Plaintiffs Filed Suitin Court Cases(by
Agency)

Agency Statutes

Department of Agriculture APA; ESA; FCIA; FSA; NEPANFMA; WA
Department of Commerce APA; DJA
Department of Education APA

Department of Health and Human Services APA; AWA; DJA; FSMA; SSA;Biven$§®
APA; CRA; DJA; ESA; FAR; FTCLA; INA;

Department of Homeland Security MVA: PWHC: TA

Department of Justice APA; DJA; INA; PWHC
Department of Labor APA
Department of State APA; CRA; Bivens

ANILCA; APA; ESA; FLPMA; FOIA,

Department of the Interior NEPA; NHPA; NPATMA; QTA; WFRHBA

Department of Transportation No Court Casé$
Department of VeteransAffairs AOA; BWA; CDA; VBA; VDA
Environmental Protection Agency APA; CWA; FIFRA
Federal Election Commission FECA

Federal Trade Commission FTCA

Railroad Retirement Board No Court Cases
Social Security Adminidration SSA

* Statutedisted alphabeticallyList of abbreviations on next page

55 SeeBivens v. Six Unknowrred.NarcoticsAgents, 403 U.S. 388971)(recognizing norstatutory cause of action
for deprivation of certain contitional rights)

86 This reporting requiremertpplied only to court caseanddid not apply ® adjudicationsThus, agencies reporting
only adjudicationdiave he labelfiNo Court Casesfor clarity.
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Abbrev.
AOA
ANILCA
APA
AWA
BWA
CDA
CRA
CWA
DJA
ESA
FAR
FCIA
FECA
FIFRA
FLPMA
FOIA
FSMA
FSA
FTCA
FTCLA
INA
MVA
NEPA
NHPA
NPATMA
PWHC
QTA
SSA
TA
VBA

VDA
WFRHBA

List of Abbreviations
Common Name of Act
Agent Orange Act
Alaska National Interest Lands Conservation A
Administrative Procedure Act
All Writs Act
Blue Water Navy Vietnam Veterans Act
Contract Disputes Act
Civil Rights Act
Clean Water Act
Declaratory Judgment Act
Endangered Species Act
Federal Acquisition Regulation
Federal Crop Insurance Act
Federal Election Campaign Act
Federal Insecticide, Fungicide, and Rodenticide
Federal Land Policy and Management Act
Freedom of Information Act
Food Safety Modernization Act
Food Security Act
Federal Trade Commission Act
Federal Tort Claims Act
Immigration and Nationality Act
Mandamus and Venue Act
National Environmental Policy Act
National Historic Preservation Act
National Parks Air Tour Management Act
Petition for Writ of Habea€orpus
Quiet Title Act
Social Security Act
Tucker Act (Bid Protest)

Vet eransod Benef.

Vet er an s 0 RabiationEkposura n ¢
Compensation Standardst

Wild FreeRoaming Horses and Burros Act

Citation
38 U.S.C. 81116
16 U.S.C8 3101etseq.
5 U.S.C. 8%53, 706et seq.
28 U.S.C. 81651
38 U.S.C. 81116A
41 U.S.C. §7101et seq.
42 U.S.C. 81981et seq.
33 U.S.C. 81251t seq.
28 U.S.C. 8201et seq.
16 U.S.C. 81531et seq.
48 C.F.R. pt. Bt seq.
7U.S.C. 81501et seq.
52 U.S.C. 830101et seq.
7 U.S.C. 8136et seq.
43 U.S.C81701et seq.
5U.S.C. &52
21 U.S.C. 8301et seq.
7 U.S.C. §3801et seq.
15U.S.C. 84let =q.
28 U.S.C. §81346(b), 267%t seq.
8 U.S.C. 81101et seq.
28U.S.C. 81361
42 U.S.C. $4321et seq.
54 U.S.C. §800101et seq.
49 U.S.C§40128
28 U.S.C. 8241et seq.
28 U.S.C. 8409a
42 U.S.C. 8301et seq.
28 U.S.C. 81491(b)
38 U.S.C. 8101et seq.

38 U.S.C. 81154
16 U.S.C. 81331et seq.
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V. Database andwebsite

A. Simultaneous Releasé¢ Data and Reporh March 202

In 2020, he Office of the Chairman created two websites related to the EAJAingpor
requirements: (1) acusgov/EAJA end (2)aPralgA JOA ala tvawva.s e ¢
https:/kajaacusgov. The Project Page wwwacusgov/EAJA hostannual reports and raw tda
sets, summarieand statisticsa direct link to the new EAJA Datalegsind other background
information. The EAJA Database latps:/kajaacusgov housesll EAJA awards informatiom
an easily accessibldatabase

Simultaneous with th@ublicationof this FY 2020 Report,the Office of the Chairman
updatedthe online sarchable database &AJA awards The Office of the Chairmahostsa
centralizedclearinghouse for information about EAdA a specialProject Pageon the ACUS
websiteat www.acusgovEAJA. As shown in the picturen the next pagehis ACUS website
hostsbackground information about EAJ#dthe reporting requirementprovides easy access
to the annual reports, including summaries and statisists contact informatigrandprovidesa
link to the EAJA awards databaaehttps:/eajaacusgov.

The EAJA Databaseat https:/kajaacusgov includes all reported awardsom agencies
during theFY 2020 datacollection processas of March 30, 202.. The EAJA Database also
includes the awards agencies reporfed FY 2019 Given the Office of the Chairmans
respasibility for maintaining thisonline databasethe Office of the Chairmamill promptly
incorporate any new, supplementary, or amended awards information reported by aftarcies
the deadlineslirectly in the online databaséhe annual report becomeasdl on thepublication
date, andhe Office of the Chairmawill not make anyostreleasechangesAs a result, thenline
databasend downloadable data sets #rebest sourcefor the most updated informaticabout
eachFY6 s E AJ Amoximgdorweis

EAJA Project Page at EAJA Awards Database at

www.acusgovEAJA https://eaja.acusgov
Annualreports 1 Eleveninformationfields about each award
Link to online database 9 Ability to search, sort, filter, and export
Background information 1 Detailedawardview

Summaries and statistics
Datadictionary
Downloadable data sets
Contactinformation

=A =4 -4 -8 -8 -4 -4
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B.

The ACUS Project Pagatwww.acusgoviEAJA

In order toseamlessly integrate timewEAJA content into the current ACUS websitiee

Office of the Chairman createdProjectPagededicated tohe new EAJA reporting responsibilities
atwww.acusgovEAJA. This website providesonvenient access to:

E

mr Imr

mr m m: [Tr

background information abbuthe Office of the ChairmansEAJA reporting
responsibilities

summaries and statistics abthw dateor eachFY;

a data dictionary, whictlescrbesthe informationfields about each award thtte Office
of the Chairmartollected and included in the online database;

each ofthe Office of the Chairmalms annual reports;
thedownloadableaw datasetsin Excel spreadshest
contact information forelevantOffice of the Chairmastaff membersand

a direct link to the EAJMatabase dittps://eajaacusgov.

Go to the EAJA Awards Database

The Project Page atww.acus.gov/EAJA describing background information.
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C. TheEAJA Datébaseat https://eajaacusgov

To carry outthe Dingell Acb s r e q ucarefudlyraedita facilitaté¢ he publ i c06s a
to view, search, and sort the information in the WA databasethe Office of the Chairman
establishedh dedicatedwebsite hostig EAJA awards informatiomt https:/eajaacusgov. This
dedicated website contaimeore functionaly and featureghat ensureuserscan search the
database easily.

-o EQUAL ACCESS TO JUSTICE ACT REPORTING

EAJA Awards

I Download all 8334 resulls

Claims descri ption Finding basis.

TheEAJADatabase ahttps:/kaja.acugyovlisting all EAJA awards.

The websit® s dihgapagebrings usersdirectly to the publicly available, online, and
searchabl&AJA Databasgwhichis updatecannually Each reported EAJA awaiid listedin a
different row. From thisandingpage, whicldisplays 15 awards per pagserscanview, search,
sort,filter, and exportheinformation in the databas€hedatabase includébe same&leventypes
of information aboutach repoad EAJA awardthatthe Office of the Chairmarequestednd
receivedrom theagencie$’

Theremaindeofthissect on descri bes the online databas
availableto the public®®

57 The landingpage view displays 8 fields, and users may view the details of all fields for an award in a case details
view, which displays detailed inforation for each individual award. Descriptions of the 11 figldsincludedn
Section II.E.

58 Along with the visible features and functions described in the next section, the Office of the Chairman included
many behindhe-scenes features and functioms dreate an accessible, compliant, and responsive database and
website. Some of the key accessibiligafures include setting up accesgey attributes for main controls to enable
keyboard shortcuts; adding scope attributes to table headers; assigrsagtation roles to markups (icons); adding
descriptive labels to links; improving the layout elementémprove use with small screens; permitting expanded
scrolling functionality for small screens; and adding more functionality to the administrakvefshewebsite.
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Databasdreaturesand Functions

Navigation: The online databaseincludes navigation
buttans (fiPreviou® and fiNextd) at the bottomright of the < Previous = Next »
webpage There § alsoa status message the bottom left of the
webpageshowing how many awardse displayedurrently €.9.,
fiViewing 15 of 51 resulty. Viewing 15 of 51 results

Sorting: To make the online database easily accessible
navigable, the default page displdgs each awarc subset okight | Award amount
out of the total eleven fields: ageng¢yagency subcomponentase
name award dateaward amountawardeesclaims descriptionand
findings basisUsers may sort athe displayedfields by column by $ 5.050
clicking on the up/down arrows theright of the field s (&asishoilvrg
in the figure)

Searching:In a box anchored above the database information onfttede of the page,

the website includes an intuitive search bar that can
and display results across all fields and awards. Search
Filtering: Ther e i s also a AFiltersobhwititan jn

database information on the right side of the page. When selected, the
function provides the option to conduct more complex searches and filter a
information by agency, bgward dateand by award amount. For exampisers

can use this function to search for awards from a specific agency or department, or for awards
exceeding a certain dollar amount.

Filters
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Detailed Viewand Suppressed FieldsThe database displays eight ofwae information
fields. The remaining fieldsi(N u m,bfe T y,goandfi Hy p e Jstilliresidedn the databasand
userscan accesthe informationby using the case details viewthe export/download function
described in the next section

Usersmay séecta singleawardfor a more detailed and informative vieWwo
view the details of a single awandsers carselect a specific award by clicking on tf Show
i S h obuttdnat the far right of the page. This wilpena newpageshowing more
detailed inbrmatian about the selected award, including the remaittinegfields.

EQUAL ACCESS TO JUSTICE ACT REPORTING

EAJA Awards (#32775)

Name Backcountry Against Dumps v. Perry

Mumber  3:12-cv-03062-L-JLB

Date of Award  11-30-2018

Agency U.S. Department of Energy

Agency subcomponent  Null

Awardees  Backcountry Against Dumps, Donna Tisdale

Award amount  400,000.00
Type Court
Hyperiink  hitps:/fecf casd uscourts.govidoc1/037 113883925
Description of Claims ~ Plainfiffs challenged DOE's issuance of a Presidenfial permit to Energia Sierra
Juarez fo contruct and operate a transmission line in San Diego County, CA. that
‘would bring wind power from Mexice into the United States. Plainfiffs alleged that
DOFE's issuance of the permit was carried out in violafion of the National

Environmental Policy Act, the Endangered Species Act, the Migratory Bird Treaty
Act, and the Bald Eagle and Golden Eagle Protection Act

Finding basis  Mull

Back to listing

Case details view in tHeAJA Databaseat https://eaja.acugov.
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Export/Download Function: Usersmay download the entire database (or a sutesstd
on a searchbr filter) into a speadsheahat maybeviewed searcbd, and soﬁedoffllne They may
do so simplyby selecingt he button r e
al |l _ 1 e s weéntradlydanchomedabave theo
database mformatlo(as shown in the figure)his will
export the databaser(a subset based on a search or filt
to a basicommaseparatedalues (csV) file.

7

Alternatively, the raw data sets are available to downkmédn Excel spreadshésm the
ACUS Project Page atvww.acus.gov/EAJA/reportsvhich includes all elevenelds for each
award.With these formats,aers can easily view, search, sort, and filter the databfasmation
offline in other softwae (including Microsoft Excel)

Redaction: Reporting gencies supplied all information populating the online datbas
during the dataollection processThe Office of the Chairmadid not apply
any substantive redaots toreportedinformation.Rather,it askedreporting
agencies to be attentive to privileged, confidential, or otherwise protg
information that shdd not, by law,be disclosedb the Office of the Chairmar
or included in the databagks requred, reporting agencieappledredactions
for certain information Sometimeshese redactions appear in the databl Null
conspicuously (using i Bdacted or foN o td i@ gptace of the
information) In other instanceshe informationis simply omittedor appears
as a blank or nufield.

REDACTED

When it hadquestions or concerns about the data agencies subntiitte@ffice of the
Chairmanreached out directly to eaclgency forresolution andapproval of anynecessary
technicalchanges and to address anlgerissuesThe Office of the Chairmagenerally deferred
to the agency 0s -relaedissleqarticuaty with fespachty hd angencyos |
conclsions (such as thoaboutspecificredactions).The Office of the Chairmawill use a similar
resolution proces® address any future issues that may arise with information in the database. In
the event obuch requests or issues, ttdabasevebsite &0 includes a redaction functigaside
from the ability to simp} redact or removéhe underlying databaggformationon a temporary or
permanent basi$f necessary).
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V. Moving Forward

TheDingell Act requiresthe Office of the Chairmato prepare reprts forFYy2 019 A and
every fiscal %yhe#ffice bfihe Craiarfawillelaufchahotherdatacollection
process at the end &fy 2021 and work to incorporate the new data and repaa tihe Project
PageandEAJA DatabaseEach year, the Gffe of theChairman willcontinue tointegrate new
data, host each new report, and preserve and archive prigedgataver time, the Office of the
Chairman plans to iterate and improve upon this initial version of the website and daftabase
agency traking and reporting processes imprawer time so too will thegovernmentwvide
accuracy ancomprehensivenessft this databaseThe Office of the Chairmamvill work to
maintain a higlagencyresponse ratend track legal developments to engheedatabsecaptues
the universe ofrelevantagenciegach yearAfter receiving communications from agency points
of contact addressing common questions and issues (both technical and legal) related to the
reporting process, the Office of the Chairnadso plango coordinate with agencies and promote
best practices to improve the tracking and reporting process over time.

If any agencyseeks to correctedact, oisupplement information in the online database,
the Office of the Chairmawiill incorporae those chageson the websiteand public database
directly. Although the online database is subjeathange in thisvay, the annual repoliecomes
final on the publication datendthe Office of the Chairmawill not similarly updatethe final
report

If any peson or other entitalertsthe Office of the Chairmagthroughthe new website or
otherwise)that information in the online database shdwddedactedhe Office of the Chairman
will work diligently with therelevantagencyand the person or entity taddressthe issueThe
Office of the Chairmanvi | | generally defer to ,tpditeulalygency o
with respect tdhea g e n legaldosclusions

To contact the Office of the Chairman about suggested improvements to the websge, pleas
use the EAJA websiter the ACUS website, or contact the appropriate staff member using the
contact information provided at the end of tl@port and on thErojectPage.

695 U.S.C. 04(e)(1); 28 U.S.C. 8412(d)(5)(A).
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Appendix A. The Dingell Act, § 4201

133 STAT. 762 PUBLIC LAW 116-9—MAR. 12, 2019

Subtitle C—Open Book on Equal Access to
Justice

SEC. 4201. FEDERAL ACTION TRANSPARENCY.

(a) MODIFICATION OF EQUAL ACCESS TO JUSTICE PROVISIONS.—
(1) AGENCY PROCEEDINGS.—Section 504 of title 5, United
Statea Code, is amended—
& d(A) in subsection (c)(1), by striking  United States
ode”;
(B) by redesignating subsection (f) as subsection (i);

and
y (C) by striking subsection (e) and inserting the fol-
owing:

“(e)(1) Not later than March 31 of the first fiscal year beginning
after the date of enactment of the John D. Dingell, Jr. Conservation,
Manﬁfzment, and Recreation Act, and every fiscal year thereafter,
the airman of the Administrative Conference of the United
States, after consultation with the Chief Counsel for Advocacy of
the Small Business Administration, shall submit to Congress and
make publicly available online a report on the amount of fees
and other expenses awarded during the preceding fiscal year under
this section.

“(2) Each report under paragraph (1) shall describe the number,
nature, and amount of the awards, the claims involved in the
controversy, and any other relevant information that may aid Con-
gress in evaluating the scope and impact of such awards.

“(8)A) Each report under paragraph (1) shall account for all
payments of fees and other expenses awarded under this section
that are made pursuant to a settlement ement, regardless
of whether the settlement agreement is sealed or otherwise subject
to a nondisclosure provision.

“(B) The disclosure of fees and other expenses required under
subparagraph (A) shall not affect any other information that is
subject to a nondisclosure ﬁrovision in a settlement agreement.

“(f) As soon as practicable, and in any event not later than
the date on which the first report under subsection (e)(1) is required
to be submitted, the Chairman of the Administrative Conference
of the United States shall create and maintain online a searchable
database containing, with respect to each award of fees and other
expenses under this section made on or after the date of enactment
of the John D, Dingell, Jr. Conservation, Management, and Recre-
ation Act, the following information:

“(1) The case name and number of the adversary adjudica-
tion, if available, hyperlinked to the case, if available.

“(2) The name of the agency involved in the adversary
adjudication.

“(3) A description of the claims in the adversary adjudica-
tion.

“(4) The name of each party to whom the award was

made as such party is identified in the order or other court
document making the award.
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